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On 3 October 2003 the Queensland Court of Appeal dismissed an appeal brought by Winpar Holdings Limited against an earlier  decision of the Supreme Court of Queensland that Energex Limited might compulsorily acquire outstanding preference shares in Allgas Energy Limited at $2.05 per share.  Winpar Holdings Limited held 76,199 preference ahares.

Section 667C of the Corporations Act sets out a procedure for determining the fair value of shares for the purpose of compulsory acquisition, and Winpar Holdings Limited had argued that $2.05 was not a fair value for the preference shares, having regard to the recent history of trading in the shares on the open market.  The Court of Appeal did not agree with Winpar’s argument.  However in his judgment the Hon. Mr. Justice Jerrard had this to say in relation to the value of the shares:

The facts in this appeal are capable of showing that a significant part of the commercial or market value of the minority shares held by the appellants, assessed otherwise than in accordance with 667C, derived from the benefit to the majority of acquiring those minority shareholdings.   The argument is far stronger in that regard than in Dwyer; there the capitalized administrative savings to the majority shareholdings from acquiring 37,660 shares was $20,000; here the capitalized figure is $3 million, in respect of the acquisition of 83,005 shares.  The benefit to the majority from acquiring those minority shareholdings is considerable, and known to both buyer and seller.

The right of a willing but not anxious seller to sell at a price reflecting the buyer’s expected benefit from ownership is a right usually attaching to property, to sell at a market price set by market forces.  The fair value assessed for the appellants’ shares in accordance with s 667C excludes any value reflecting that right.  The observation in the joint judgment in Gambotto v WCP Ltd is relevant here, namely that an expropriation at less than market value is prima facie unfair.  … 
On these facts the right to sell at a price reflecting the buyer’s interest in acquisition appears to have a real value, and the terms on which the shares are being acquired exclude that element of their value.  It is as real as the value that river, bay or other views can give to a residential property; and to acquire property without paying for that element of value is to acquire it on other than just terms.  I consider that s 1350 accordingly has the effect that the minority shareholders are entitled to compensation of a reasonable amount, being perhaps the difference between the assessed fair value and the market value, the latter perhaps being fixed at its upper limit at the last on-market trade in those preference shares of $12.50 on 11 May 1999.

In the light of a number of matters, including in particular the comments of the Hon. Mr. Justice Jerrard in relation to the value of the preference shares, Winpar Holdings Limited has lodged an application in the High Court for special leave to appeal against the decision of the Court of Appeal.  The application is expected to be heard in the early part of 2004.
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